CASE LAW REPORT FOR ANNUAL MEETING

Psychology Cases

1.
George E. Serednesky, Ph.D., Plaintiff-Appellant, v. Ohio State Board of Psychology, Defendant-Appellee.


Court of Appeals of Ohio, Tenth Appellate District, Franklin County

2006 Ohio 3146; 2006 Ohio App. LEXIS 3023 (June 22, 2006)

This case is an appeal brought by a licensed psychologist in Ohio, George Serednesky.  Serednesky sought judicial review of the decision by both the Franklin County Court of Common Pleas and the Ohio State Board of Psychology (the "Board") permanently revoking his license.  In July 2001, the Board received and reviewed a complaint against Serednesky, alleging an improper non-sexual dual relationship.  In June and July of 2002, an investigator for the Board interviewed Serednesky by phone and an informal meeting was held in October 2002.  After a hearing, the Board found that Serednesky had violated various Board regulations and issued an order permanently revoking his license.  The Board also allowed for the possibility of restoration of the license after a minimum of three years.  Serednesky appealed to the common pleas court, (the "trial court") which affirmed the Board's order.  Serednesky then filed an appeal in the Court of Appeals of Ohio, Tenth Appellate District, Franklin County.  


At the Board hearing, Serednesky testified that he owned a counseling center named the Child and Adult Guidance Center.  Client G, the subject of the complaint, first went to the office where Serednesky eventually worked in 1970 when she was fifteen because she had a rash on her legs from nerves after her father died.  Serednesky was licensed by the Board in 1974 and then began his practice.  Client G began treating with Serednesky in 1993 (the therapy was related to employment issues) and ended in 1997 when Client G retired from her job. Client G then contacted Serednesky in June 1999 on a social visit and informed him that she was unemployed.  She also testified that she was calling him for therapy.  He offered her a job as his office manager and she began working for him.  


In February 2000, Client G was robbed at gunpoint and again requested therapy.  Serednesky testified that Client G insisted it occur at the office where they both worked because she had transportation problems.  Serednesky arranged for Charlie Paugh, his supervisee, to provide therapy for her.  He also testified that he referred her to an attorney, and he discussed the parameters of therapy with her and Paugh.  Client G testified that immediately after the robbery, she called Serednesky and he said "I can tell you how we can make some money out of this when you get to work tomorrow."  Client G then claimed that Serednesky explained to her that she qualified for the Victims of Crime Program and he suggested that Paugh provide counseling and he would split the reimbursement with her.  The therapy ended in December 2000.  Client G testified that Serednesky gave her $1,000 of the VOC reimbursement, which was disputed by Serednesky.   Serednesky fired Client G in June of 2001 after her productivity declined; she had attendance issues, trouble keeping current with billing, errors, and interpersonal problems with other staff members. 


Serednesky argued that the Board's statutes and regulations are unconstitutionally vague and raised five Assignments of Error committed by the trial court:

1. The trial court erred in finding that the Board's statutes and rules were not unconstitutionally vague.

2. The trial court erred in finding that participation of "patient advocates" in the adjudicative hearing was consistent with due process.

3. The trial court erred in finding that testimony inferring that Appellant failed to cooperate with the Board's investigation was properly admitted.

4. The trial court erred in finding that the Board's refusal to provide investigative materials to Dr. Serednesky was consistent with due process.

5. The trial court erred and abused its discretion in finding that the Board's Order was based upon reliable, probative and substantial evidence.  

The job of the appellate court is more limited than that of the trial court.  While the trial court reviews the evidence the Board reviewed; the appellate court only evaluates whether the trial court abused its discretion. In this case, the appellate court was reviewing the decision by the Board and the trial court that involved administrative regulations, not criminal statutes.  Administrative regulations do not have to be as specific as criminal statutes.  

The regulations at issue do not prohibit dual relationships between the psychologist and the client. According to O.A.C. 4732-17-01-(E)(2), the psychologist "should avoid" multiple relationships if they might impair professional judgment or increase the risk of client exploitation.  Serednesky claimed that he had not violated this regulation, that he carefully considered this regulation when he hired Client G and when he provided therapy to her after the robbery, and that the regulation is too vague.  Serednesky further argued that he was charged with provisions that were not in effect at the time and that the Board's order provided no explanation as to the basis of its findings.  

The court carefully examined the testimony of Client G and found it to be "incredible."  The court quoted excerpts of testimony that included wild accusations and irrational thoughts.  The court did not find her testimony to be reliable, probative or substantial and determined there was no evidence other than her testimony concerning the splitting of the VOC funds.  The court pointed out that the evidence indicated that, on one occasion, Client G attempted to walk up behind Serednesky and stab him with scissors.  She explained her behavior by testifying that she was going to cut a phone line that was not working, despite the fact that Serednesky was talking on the phone at the time.  She also testified that she wanted to have sex with Serednesky and was convinced that another employee (who quit out of fear of Client G) was having sex with Serednesky to make her insane.  

The court ruled that the first and fifth assignments of error were sustained, the second was overruled, the third and fourth were moot, and the judgment of the trial court was reversed.  The case was remanded to the trial court with instructions to reverse the order of the Board.  This case demonstrates the reluctance of the Ohio Court of Appeals to sustain the revocation of a psychologist's license where that revocation is based (at least in part) on the incredible and contradictory testimony of a claimant. 

2.
Cannon, Petitioner-Appelant, v. Board of Psychology Examiners of the State of Iowa, Respondent-Appellee.


Court of Appeals of Iowa

2005 Iowa App. LEXIS 1236 (October 12, 2005)

Opinion subject to modification 


This distance learning case is an appeal by a denied applicant for licensure to the Court of Appeals of Iowa.  The applicant, John Cannon, received a Ph.D. in psychology in October of 2002 from the Saybrook Graduate School and Research Center (Saybrook).  Saybrook is not accredited by the American Psychological Association (APA), but is accredited by a regional accrediting agency.  The graduate school offers a "mixed model of instruction" that utilizes both distance learning and face-to-face instruction.  The psychology doctoral program offers "residential seminars" that are held twice each year for six days.  At the time of application for licensure in Iowa, Cannon had completed 792 hours of in-residence study.  


In Iowa, an applicant for licensure by the Board of Psychology Examiners (the Board) must have received a doctoral degree from either an APA-accredited program or a program that meets eleven specific criteria.  One of the eleven criteria is Iowa Administrative Code 645-240.3(2)(i), which states that a doctoral program in psychology must require a minimum of one year's residency in order to qualify a graduate for licensure in Iowa. 


After being denied by the Board, Cannon filed an appeal and was granted a hearing.  Following the hearing, the Board upheld its decision and denied licensure.  In that decision, the Board determined that "the rule as written contemplated residency only as actual attendance and study at the educational institution from which the degree was obtained over the course of an academic year."  Cannon then petitioned for judicial review to the district court, and that court affirmed the decision of the Board. Cannon appealed, and raised the same issues, which were: (1) the Board erred in interpreting rule 645-240.3(2)(i) as requiring continuous residency over one academic year; (2) the Board's interpretation of that rule denied him equal protection under the law; and that (3) rule 645-240.3(2)(i) was unconstitutionally vague.   


The Court of Appeals of Iowa agreed with the Board.  In addressing the first claim, the court explained that an agency such as the Board is entitled to "substantial deference" when interpreting its own regulations.  This is particularly true, the court stated, when the agency is a board responsible for licensing professionals.  The court found that where a rule is clear and unambiguous, a court must apply a plain and rational meaning to the subject matter.  The court agreed that the one year's residency requirement meant being at the school for one academic year.  The court held that it could not interpret the rule to mean some form of multi year equivalency calculation in which the number of hours must be added up to determine compliance with twelve calendar months.  


As for Cannon's second argument, the court found no merit in the assertion that the Board had treated Cannon any differently than any other similarly situated individual.  The court found that he could not equate himself with individuals who had graduated from APA accredited schools, and, he was not similarly situated as a graduate of an APA accredited school.  Cannon was attempting to assert that he was being treated differently than applicants who graduate from the Fielding Institute, which combines long-distance learning with twice a year seminars but is APA accredited.  


The court also found that there was a rational basis for the rule.  A rational basis for a rule exists when the rule (1) serves a legitimate governmental interest and (2) bears a rational relationship to that interest.  According to the court, "[w]hen the Board is unable to rely upon an APA accreditation, it must set standards ensuring that only individuals with sufficient educational qualifications become licensed psychologists in the state of Iowa.  Requiring one academic year's residency, which has inherent value 'beyond the mere value of the hours spent in a classroom setting,' is rationally related to achieving that goal.  Neither the Board nor the district court erred in rejecting Cannon's equal protection claim."  


The court gave very little attention to Cannon's contention that the rule is unconstitutionally vague.  The court held that due process is satisfied if the meaning of the language is fairly ascertainable by reliance on generally accepted and common meaning of words used.   The rule in question here clearly met that requirement.  


It was evident from the record that the Board was somewhat sympathetic to Cannon’s position and understood, from a broad perspective, his plight.  However, the Board had virtually no choice but to deny licensure.  

3.
David K. Trayford, MS, Petitioner v. North Carolina Psychology Board, Respondent. 

Court of Appeals of North Carolina


619 S.E.2d 862 (N.C. Ct. App. 2005)


Affirmed by the Supreme Court of North Carolina


360 N.C. 396 (April 7, 2006) 


This case is an appeal brought by David K. Trayford (Trayford), who is licensed in North Carolina as both a psychological associate (LPA) and a professional counselor (LPC), from a final decision rendered by the North Carolina Psychology Board (the Board).  The Board voted to put Trayford's LPA license on probation for two years after finding that he was subject to Board regulation when he conducted group therapy for adult sexual offenders.  The Board took the position that this group therapy required supervision under his LPA license.  Trayford responded by arguing that he was performing therapy allowed by his LPC license and that he took "comprehensive measures" to keep the two practices "distinct and separate." Trayford also took the position that the Board had exceeded its statutory authority by concluding that the therapy he was providing violated their law.


The Court of Appeals of North Carolina agreed with Trayford and stated at the outset of the opinion that he has never held himself out as a LPA to his LPC clients.  It was further noted by the court that Trayford took obvious and meaningful steps to keep the two practices separate, even maintaining separate letterheads for his two practices.  He had phone listings appearing and solely referenced under his counseling practice and there was no phone listing for his psychology practice.  His testimony to the Board revealed that someone from the general public would not be able to see him under his LPA license but instead would have to be referred by a mental health center.  

Investigation of Trayford by the Board began when he decided to discontinue his LPA work.  After notifying the Board of his decision to discontinue his LPA work, the Board then found probable cause to believe that he had engaged in activities that fell within the scope of his LPC practice that would require supervision for an LPA.   In its final decision, the Board determined “if the activities [performed] meet the definition of those activities requiring supervision under [the Psychology Practice Act, petitioner] is required to receive such supervision no matter under which license he purports to be performing such activities.”  Trayford had appealed this decision to the trial court, which had affirmed the agency decision.  He then appealed to the North Carolina Court of Appeals.  

The appellate court noted that “while the practices of counseling and psychology have spheres of confluence, the general assembly has enacted statutory limitations on a board’s authority to regulate individuals that are not licensed by that board but that are qualified members of other professional groups even if those individual’s activities arguable fall within the ambit of that board’s regulatory authority.”  The court further noted that the Psychology Practice Act precludes the Board from preventing “qualified members of other professional groups from rendering services consistent with their professional training and code of ethics provided they do not hold themselves out to the public by any title or description stating or implying that they are psychologists or are licensed, certified, or registered to practice psychology.”  N.C. Gen. Stat. § 90-270.4(e) (2003).  In accordance with the Psychology Practice Act, the Professional Counselors Act exempts LPCs licensed thereunder from rules pertaining to counseling adopted by other occupational licensing boards.  Despite these clear exemptions and the degree with which petitioner kept his LPC and LPA practices separate, the Board contended that Trayford was subject to Psychology Board regulation by virtue of his LPA licensure.  The court crystallized the issue by stating that what the court had to decide is whether the Board can require petitioner Trayford to be supervised in his LPC practice by virtue of his LPA licensure despite the fact that such activities need not be supervised under his LPC licensure.  

The court ultimately found that both the trial court and the Board had misread the applicable statutes, holding that the Board could not hold Trayford accountable for the work he did under his LPC license.  The court expressed concern that the ruling by the Board would discourage individuals from studying and achieving multiple licenses despite the fact that such additional learning could only bolster one's capabilities and skills in those areas falling within the auspices of multiple boards.   The court, in conclusion, decided that Trayford may continue his LPC practice without interference from the Board as long as he remains a qualified and licensed professional counselor and is vigilant in not promoting himself to outside people as a licensed psychological associate.  

4. Client A, et. al., Appellants  v. Yoshinaka, et. al., Respondents.

Court of Appeals of Washington, Division One


128 Wn. App. 833 (Wash. Ct. App. 2005)


Opinion Amended by Court of Appeals of Washington, Division One


2005 Wash. App. LEXIS 2534 (September 16, 2005)

This case involves an investigation conducted by the Washington State Department of Health, on behalf of the Examining Board of Psychology, of a psychologist after receiving a complaint from the mother of one of the psychologist’s clients.  As part of its investigation, the department requested the treatment records for the complainant’s son and her son’s wife asserting that Washington’s Uniform Healthcare Information Act, Chapter 70.02 RCW, and Uniform Disciplinary Act, Chapter 18.130 RCW, authorized it to obtain the records.  The psychologist and the complainant’s son and daughter-in-law refused to provide the requested records.  They in turn sued the State for declaratory and injunctive relief alleging that the statutes authorizing the request violate their constitutional rights to privacy, free speech, and free association and permit an unreasonable search and seizure.  

The trial court agreed with them and dismissed the action.  It was appealed to the Washington Court of Appeals, Division One, which concluded that it should not address the statute’s constitutionality because it could resolve the case on statutory grounds.  The court found that the department violated the Uniform Disciplinary Act by investigating the complaint without having a board determination in place that addressed the merits of the case.  The Washington Court of Appeals reversed and remanded the case for the trial court to determine the amount the plaintiff’s attorney fee award should be.  The court noted that this case involved competing public interests; the interest in healthcare privacy versus the public’s interest in ensuring that health professionals are regulated to protect public health.  It was determined that if the Board receives a complaint against a psychologist, it may investigate that complaint “if it determines that the complaint merits investigation.”  

The court decided that an investigation against a psychologist does not go forward until the Board reviews the complaint and determines that there are reasonable grounds to believe that unprofessional conduct has occurred.  In essence, what the court said was that a board must make a determination of probable cause before an investigation goes forward.  The court acknowledged that the statutes in Washington authorized Department of Health employees to assist the Board in conducting investigations but that it does not authorize department employees to initiate an investigation until the Board first makes a determination of merit and then gives the investigator the authority to investigate.  The court also acknowledged that there might be complaints involving danger to the public in which the state must have the ability to access information quickly.  However, that interest must be balanced by compliance with the law and compliance with the procedural safeguards provided by the UDA.  

The Board also should limit obtaining the records that are reasonably related to the violation alleged in the complaint consistent with RCW 70.02.0502A.  The court found in favor of the psychologist, reversed the case and remanded it for an attorney fee award in the psychologist’s favor.  The court found that demanding mental health records without following the statutory safeguards had violated his rights.  This is an important case from a procedural standpoint in that it illustrates how critical it is that a board makes a determination of probable cause before any investigation proceeds.             

5.
Barringer, Plaintiff-Appellant v. Rausch, Defendant-Appellee.


Court of Appeals of Louisiana


900 So.2d 232 (La. Ct. App. 2005)


The case arose after Ronald Barringer sought therapy from the defendant psychologist, Dr. Robert Rausch.  Dr. Rausch had also treated Mr. Barringer's teenage son after he and his ex-wife, Virginia, divorced.  Dr. Rausch began a sexual relationship with Virginia after meeting her in the waiting area of his office. Dr. Rausch concluded his therapy with Mr. Barringer only two days before beginning a sexual relationship with Virginia.  The substance of Mr. Barringer's claim was that he suffered "injury" as a result of bad advice and counseling he received from Dr. Rausch and that Dr. Rausch had discouraged reconciliation between himself and Virginia because of Dr. Rausch’s romantic interest in Virginia.  This claim was construed as a professional liability claim, which the husband asserted was covered by the malpractice insurance policy issued by St. Paul Insurance Company to Dr. Rausch.  

Although the trial court found that the sexual activity exclusion contained in the policy applied, The Court of Appeal of Louisiana, Second Circuit, disagreed and held that there was coverage. There was no material fact dispute in this case.  The insurance company, St. Paul, accepted Mr. Barringer's assertions that during therapy, Dr. Rausch  had discouraged any desire for reconciliation between Mr. Barringer and Virginia because of Dr. Rausch's personal motive for a romantic relationship with her.  St. Paul argued that the sexual activity exclusion of the policy was broad enough to exclude professional liability coverage for the psychologist’s mistreatment and malpractice concerning Mr. Barringer.  The appellate court did not agree with this assertion.  Instead, the court found that St. Paul’s policy obligates it to “pay amounts you and others protected under this agreement are legally required to pay as damages for covered professional liability claims.”  Further, the court held that claims must be based on events that arise out of the psychologist’s profession as a clinical psychologist.  The court held that "the nature of the therapist-patient relationship gives rise to a clear duty on the therapist’s part to engage only in activity or conduct which is calculated to improve the patient’s mental or emotional well being and that it is not proper for a psychologist to engage in activity or conduct which carries with it an unreasonable or foreseeable risk of any type of mental or emotional harm to the patient."  

The court found that the psychologist had breached this duty and that the sexual activity exclusion in his malpractice policy did not apply.  Thus, the insurance company was obligated to pay for the claim asserted by the former patient.  The meaning of this case is that, according to the terms of this type of insurance policy, coverage is not necessarily excluded based on a sexual activity exemption that protects against inappropriate sexual activity between a patient and a therapist.     

Non-Psychology Cases

1.
Merle J. Fieser, M.D., Appellee, v. Kansas State Board Of Healing Arts, Appellant.


Supreme Court of Kansas

281 Kan. 268; 130 P.3d 555 (March 17, 2006)


This case is an appeal involving a final order of the Kansas Board of Healing Arts (the "Board") revoking Merle J. Fieser's license to practice medicine.  The District Court (the "trial court") reversed the Board’s order, and the Board filed an appeal in the Supreme Court of Kansas.  The issue in the case was whether the Board correctly interpreted and applied K.S.A. 65-2837(a)(2) when it concluded that Fieser was professionally incompetent without requiring proof of her admitted deviations from the applicable standard of care.    

According to K.S.A. 65-2836(b), a Kansas doctor’s license may be revoked if the “licensee has committed an act of unprofessional or dishonorable conduct or professional incompetency.”  K.S.A. 65-2837(a)(2) defines “professional incompetency” as, among other things, “repeated instances involving failure to adhere to the applicable standard of care to a degree which constitutes ordinary negligence, as determined by the Board.”  Fieser had failed to adhere to the applicable standard of care in eight out of the ten instances cited in the initial petition filed with the Board.  After several days of hearings, the Board rejected Fieser’s efforts to dismiss the action and concluded that under K.S.A. 65-2837(a)(2) “a failure to adhere to the applicable standard of care . . . constitutes ordinary negligence.  This negligence is a breach of duty imposed upon a licensee . . . injury need not be shown in order for the Board to protect under K.S.A. 65-2836 and K.S.A. 65-2837.”  In its final order, the Board adopted the Presiding Officer's decision, adopted his findings and conclusions, and found that Fieser’s conduct “constituted professional incompetency as defined at K.S.A. 65-2837(a)(2)."  The Board further held that Fieser’s license should be revoked to protect the public from “unprofessional, improper, unauthorized and unqualified practice of the healing arts.”  The Board also denied Fieser’s request for a stay during judicial review finding that there was “a substantial threat to the public health and welfare.”  The Board held that, despite the absence of proof, there had been injury to at least four of the patients whose treatment by Fieser formed the basis of the petition.  

At the hearing Fieser admitted her failures to adhere to the standard of care and conceded that one patient was injured as a result.  On appeal, the trial court rejected the Board’s interpretation of the statute and held that the statute was entitled to deference under the Doctrine of Operative Construction.  The trial court accepted Fieser’s argument that the statutes reference to “ordinary negligence” meant actionable negligence, i.e., a deviation from the applicable standard of care plus proximate cause of injury to a patient.  The trial court reversed the Board’s Order of Revocation and this appeal followed.  

Under the doctrine of operative construction in Kansas, an administrative agency’s interpretation of a statute it is charged with enforcing is entitled to judicial deference in certain circumstances.  However, the “final construction of a statute [always] rests within the courts.”  The Supreme Court of Kansas could grant relief from the Board’s ruling if they discern that the Board “erroneously interpreted or applied the law.”  

K.S.A. 65-2837(a) is contained in the Kansas Healing Arts Act, K.S.A. 65-2801 et seq. and the statute reads in pertinent part: "(a) professional incompetency means: 

(1) One or more instances involving failure to adhere to the applicable standard of care to a degree which constitutes gross negligence, as determined by the Board. (2) Repeated instances involving failure to adhere to the applicable standard of care to a degree which constitutes ordinary negligence, as determined by the Board.”  Fieser argued that the word negligence as used in that subsection, requires proof of all of the elements that make the tort of negligence actionable, which are: "(1) the existence of a duty, (2) an act or omission in breach of that duty, (3) proximate cause and (4) an injury."  Fieser argued the Board’s reading of the word "negligence" to include only the existence of a duty and an act or omission in breach of that duty was a misapplication of the Healing Arts Act.  Fieser maintained that the goal of the legislation is to protect the public and "there is no damage done to the public by a physician whose nonstandard care does not cause injury."

The Board took a different view of the meaning of "negligence."  The basis of the Board's position is that the statute does not require it to put on evidence of all of the elements a plaintiff must prove in a civil action for damages caused by negligence. Instead, the Board contends that the word negligence only means that if a physician repeatedly deviates from the standard of care, that physician can be subject to prosecution by the Board.  The Board stated at the hearing that requiring all of the traditional elements of negligence would run contrary to the purpose of the Healing Arts Act-which is to protect the public from incompetent licensees.

The Supreme Court of Kansas agreed with the Board and reversed the trial court.  As part of it's analysis, the court considered the legislative history of the Healing Arts Act and the positions of the Kansas Medical Society, the Kansas Bar Association and the Kansas Trial Lawyers Association, all of whom had supported provisions to strengthen the Board's disciplinary power.  Included in this support was an advisory letter to the House Committee that passed the legislation from the Kansas Bar Association which clarified that the Board should have "the power to set standards of care."  "Section 35(a) [now K.S.A. 65-2837 (a)] also gives the Board power to determine when 'gross' or 'ordinary' negligence has occurred."  The court also considered case law from other states construing similar language and upholding the disciplinary decisions of health care licensing boards despite no proof of patient injury.  The court ultimately reversed the trial court's ruling, determining that no proof of patient injury was required, and reinstated the final order issued by the Board. 

Importance of case:  In disciplinary actions against health care professionals, courts often defer to an agency's own interpretation of a statute when reviewing a board decision.  Furthermore, a health care professional's licensure can be placed in jeopardy without proof of patient injury. 

2.
New Mexico Board Of Veterinary Medicine, Appellee-Petitioner, v. Michael H. Riegger, D.V.M., Appellant-Respondent.

Court of Appeals of New Mexico 

2006 MNCA 69; 173 P.3d 619, (April 20, 2006)


In this case, Michael H. Riegger, a licensed veterinarian, was hired to perform follow-up care for a horse named Eagle after at least two surgeries at Colorado State University.  After the horse experienced more problems, Riegger performed more surgery.  Following the procedure performed by Riegger, Eagle was unable to stand and had to be euthanized.


Eagle's owner filed a complaint with the Board of Veterinary Medicine (the "Board"), and a hearing was held.  The hearing officer determined the Board could not discipline Riegger for acts of ordinary negligence under Section 61-14-13(A)(5) of the Veterinary Practice Act.  The Board agreed with the hearing officer that Riegger had committed a negligent act during surgery and grossly negligent and cruel acts following surgery.  However, the Board disagreed with the hearing officer in other respects and found that Riegger had committed a number of preoperative negligent acts and that one of those acts was also grossly negligent.  The Board also found, despite the hearing officer's findings otherwise, that one post-operative act was grossly negligent.  The Board placed Riegger on probation, ordered him to attend continuing education, and fined the costs of the disciplinary proceeding brought by the Board against him, totaling $22,021.83.  


Riegger appealed to the District Court of Bernalillo County, based on his allegation that the Board was incorrect in its interpretation of Section 61-14-13(A)(5) of the VPA, which authorizes the Board to discipline a licensee if the licensee: "is guilty of dishonesty, incompetence, gross negligence or other malpractice in the practice of veterinary medicine."  The Board took the position that the definition of "other malpractice" includes Riegger's acts of ordinary negligence.  The district court held that the Board was incorrect in its interpretation of the VPA as authorizing discipline for acts of ordinary negligence.  The Board then appealed to the Court of Appeals of New Mexico (the court).


The court limited its analysis to the specific issue of whether the phrase "other malpractice" contained in Section 61-14-13(A)(5) should be interpreted to include a single episode of ordinary negligence.  The court held that it should not, and based its opinion on the meaning of the word "gross."  The court flatly stated: "[r]eading a standard sanctioning a single act of ordinary negligence into the statute would expand the sanctionable behavior to allow discipline for all forms of negligence, including 'gross negligence.'" The existing standard of 'gross negligence' would thus be superfluous, and we will not interpret the statue in such a manner.”  The court also relied on other policy considerations, holding that other licensing statutes indicate that the legislature intended to require more that one act of ordinary negligence to warrant discipline.   The court held: "[in] this case, we interpret Section 61-14-13(A)(5) as excluding acts of ordinary negligence in order to avoid the unreasonable result of imposing a higher standard on veterinarians than the standard statutorily imposed upon other health care professionals and to avoid rendering the phrase 'gross negligence' surplusage and superfluous."  The court affirmed the decision of the district court as to its interpretation of the phrase "other malpractice" and remanded the case back to the district court with instructions addressing other parts of the case. 

Importance of case: When interpreting a statute, courts are often reluctant to find that a word or phrase has a meaning that will devalue or change the meaning of other parts of the statute.

3.
In The Matter Of The Suspension Or Revocation Of The License Issued To Kenneth Zahl, M.D. License No. MA56413 To Practice Medicine And Surgery In The State Of New Jersey.
Supreme Court of New Jersey

186 N.J. 341; 895 A.2d 437April 26, 2006

In this case, the New Jersey State Board of Medical Examiners (the "Board") petitioned the Supreme Court of New Jersey to restore the Board’s Order revoking the medical license of Kenneth Zahl, an anesthesiologist.  Previously, the Board had found that Zahl, a physician specializing in anesthesiology, willfully engaged in numerous dishonest acts over a course of years, including Medicare insurance fraud and maintaining improper patient records. The Appellate Division in New Jersey reversed the Board’s Order, and concluded that license revocation was unduly harsh in view of the absence of any patient harm.  The Supreme Court of New Jersey disagreed with the Appellate Division and held that the Board was within the boundaries of its statutory authority and discretion when it revoked Zahl’s license after the Board found Zahl to be a “fundamentally corrupt licensee.” 

In 1999 the New Jersey Attorney General filed a Complaint against Zahl with the Board, seeking revocation of his license.  The eight count Complaint alleged that Zahl committed various acts of misconduct including “dishonesty, fraud, deception, misrepresentation, false promise or false pretense,” in violation of N.J.S.A. 45:1-21(b); gross and repeated acts of negligence and malpractice, in violation of N.J.S.A. 45:1-21(c) and (d); “professional or occupational misconduct,” in violation of N.J.S.A. 45:1-21(e); the creation of false patient records, in violation of N.J.S.A. 45:1-21(h) and N.J.A.C. 13:35-6.5(b); and failure to maintain good moral character, in violation of N.J.S.A. 45:9-6.  None of the allegations in the Complaint related to the safety or quality of patient care rendered by Zahl.  The Board transferred the case to the Office of Administrative Law and the Administrative Law Judge ultimately ordered revocation of Zahl’s medical license, which the Board affirmed.  The eight count Complaint focused on five general areas of wrongdoing.  The wrongdoing centered around: (1) submitting eighty-eight claims with overlapping time periods to the Federal Medicare program for payment of medical services he has rendered in violation of Federal Medicare billing guidelines; (2) creating false patient records by inserting overlapping time entries into the records of 102 patients; (3) creating false patient records by inserting the name of another doctor into records when that doctor had not performed the indicated functions; (4) misrepresenting his disability status to his disability insurer, thereby collecting $118,000 in disability claims over the course of a nine-month period; and (5) retaining duplicate payments from different insurance companies for the same medical services.

The Administrative Law Judge granted summary judgment on three of the counts and found Zahl guilty of the remaining five after a seven-day hearing. The Board conducted its own hearing to review the Administrative Law Judge’s (ALJ) decision and substantially adopted all of the findings of fact and conclusions of law and affirmed the Administrative Law Judge’s Order to revoke Zahl’s license.  The Board ordered Zahl to pay costs totaling $232,694.36 that included investigative costs, expert witness fees, transcript fees and attorney’s fees.  Zahl appealed this decision to the Appellate Division, which granted Zahl’s motion for a stay of his license revocation pending outcome of the appeal.  The Appellate Division remanded the matter back to the Board and the Board eventually appealed to the Supreme Court of New Jersey.  

On appeal the issue was whether the Appellate Division had improperly substituted its judgment for that of the Board in violation of the deferential standard of appellate review of agency action set forth in In re Polk License Revocation, 90 N.J. 550, 449 A.2d 7 (1982).  The New Jersey Supreme Court noted that an appellate review of an agency’s choice of sanction is limited and that courts generally afford substantial deference to the actions of administrative agencies.  The court also noted “it has been stated that the test in reviewing administrative sanctions is ‘whether such punishment is so disproportionate to the offense, in light of all the circumstances, as to be shocking to one’s sense of fairness.’”  The court held that the Board was within the bounds of its statutory authority and discretion in concluding that the “panoply of dishonest acts committed by [Zahl]" warranted the revocation of his license.  The court went on to note that doctors today interact with a wide variety of people including insurers, government employees, medical colleagues, etc., and that engaging in dishonest behavior with parties besides patients could harm the public.  The court also found it persuasive that the legislature had not included any requirement of patient harm before the Board could revoke a medical license.  Zahl attempted to argue that the Board did not consider the lack of patient harm adequately and that the penalty of revocation was disproportionate to his misconduct. The court did not find this argument persuasive, and reversed the judgment of the Appellate Division and remanded the case to the Board for revocation of Zahl’s license.

Importance of case: The broad implication of this case is that health care professionals can lose their license due to poor practice management and fraud.  The court made special note of the wide variety of responsibilities placed on health care professionals today.
4.
Lee R. Krahenbuhl, DDS, Plaintiff-Appellant, v. Wisconsin Dentistry Examining Board, Defendant-Respondent.


Court of Appeals of Wisconsin

2006 WI App 73; 713 N.W.2d 152March 22, 2006


In this case, Dr. Lee R. Krahenbuhl, a licensed dentist in Wisconsin, appealed from a circuit court (the "trial court") order, upholding the Wisconsin Dentistry Board's (the "Board") Order revoking his license.  Krahenbuhl argued that the Board failed to provide him with due process because it did not apply the five-pronged test identified in Gilbert v. Medical Examining Board, 119 Wis. 2d 168 (1984) and clarified in Gimenez v. Medical Examining Board 203 Wis. 2d 349 (Ct. app. 1996).  Krahenbuhl alleged that the Board and trial court should have used this test when making the determination whether he engaged in unprofessional conduct when he diagnosed a patient with thirteen cavities that needed immediate treatment. The Court of Appeals of Wisconsin upheld the decisions of the Board and trial court.  

In it's opinion, the court found that Krahenbuhl was prosecuted not for the methods he used to diagnose the cavities; he was prosecuted for perpetrating a fraud on a patient by attempting to collect fees for unnecessary procedures.  Krahenbuhl had determined his patient had thirteen cavities that needed immediate treatment through the use of microdentistry.  Microdentistry is defined by Krahenbuhl as "the art and science of detecting and treating decay in its earliest stages."  The patient sought a second and third opinion from other dentists and they determined he had no cavities that needed treatment.  The Board found that using microdentistry was not the accepted standard of care and that the use of a mirror, explorer and radiograph was.  The court held that the five prong tests in Gilbert and Gimenez simply did not apply and upheld the decision of the Board and trial court. 

Importance of case: In order for an appeal of an agency decision to have merit, it must utilize a correct interpretation of the basis for prosecution. 

5.
Theron C. Spruell And Spruell Pharmacy v. Alabama State Board Of Pharmacy.
Court of Civil Appeals of Alabama

2006 Ala. Civ. App. LEXIS 270

May 19, 2006


In this case, the Alabama State Board of Pharmacy ("the Board") suspended Theron C. Spruell and Spruell Pharmacy ("the licensees") from the practice of dispensing drugs in Alabama for a 30-year period.  The complaint contained allegations of failing to keep required records, failing to maintain a complete inventory list, failing to generate computer printouts of drugs dispensed daily, failing to cull outdated drugs from stock, and failing to maintain inventories and records of controlled substances.  They were also accused of having dispensed controlled substances without a prescription and having committed gross negligence or gross malpractice.  On appeal, the licensees asserted that the cumulative actions of the Board had violated their right to due process.  The Court of Civil Appeals of Alabama  (the court) summarized the licensees' grievances as follows:

(1) that the Board does not have sufficient guidelines that govern the institution of disciplinary actions against its licensees; (2) that the Board does not specify its standard of proof; (3) that the Board improperly allows its secretary to fill multiple roles; and (4) that the Board in this case improperly relied on hearsay evidence. 


The court held that none of these arguments were persuasive and ruled against the licensees, affirming the decision of the Board and the Jefferson County Circuit Court (the "trial court").  The court held that the notice provisions of the Alabama Administrative Procedures Act were met and that the Board lawfully applied the "preponderance-of-the-evidence standard" as a standard of proof.  The court also addressed the role of the Board secretary, quoting the holding in the United States Supreme Court case Withrow v. Larkin, 421 U.S. 35, (1975), which rejected the notion that: "the combination of investigative and adjudicative functions necessarily creates an unconstitutional risk of bias in administrative adjudication." The court was persuaded that there was no constitutional violation and that the Board made the actual decision.  Finally, the court addressed the hearsay issue and held that it had no merit due to the fact that the documents in question were not part of the record on appeal.

Importance of case: On appeal, courts in some states are likely to give great deference to agency action.  Furthermore, no constitutional violation occurred when the Board secretary referred the investigative findings to the Board and then subsequently performed the administrative act of issuing the written Order evidencing the Board's decision. 

6.
State Board Of Physicians v. Steven Bernstein
Court of Special Appeals of Maryland

167 Md. App. 714; 894 A.2d 621

March 8, 2006


In this case, a complaint was filed against Dr. Steven Bernstein, an anesthesiologist, with the Maryland Board of Physicians.  The Board held a contested hearing and the ALJ issued a written opinion, recommending that the charges against Bernstein be dismissed.  The Board rejected this recommendation and held that Bernstein failed to meet the appropriate standard of care.  Bernstein appealed to the Circuit Court for Baltimore County, which reversed the Board's decision.  The Board then appealed to the Court of Special Appeals of Maryland.  


On appeal, the court considered whether the Boards' decision that Bernstein failed to render appropriate medical care, was "supported by substantial evidence in the agency record and is not premised on an erroneous conclusion of law."  This case was a classic "battle of the experts," meaning both sides hired expert witnesses to testify in their favor.  Two experts testified for Bernstein, opining that he did not personally examine the patient or review her chart and laboratory data; did not personally obtain informed consent from her; was not present during induction and intubation; and did not check the patient's status within an hour of induction.  These experts further testified that it was within appropriate standards of care for Bernstein to delegate those functions to an experienced and reliable certified registered nurse anesthetist.   


The ALJ found the testimony of the Board's experts "not persuasive" and the testimony of Bernstein's experts "persuasive," "compelling," and "consistent."  The Court of Special Appeals of Maryland held that the Board's experts did not rest on a legally sufficient foundation, and "therefore did not constitute substantial evidence to support the Board's decision."  The appeals court vacated the decision and remanded the case back to the Circuit Court for Baltimore County with instructions to remand the case back to the Board for further proceedings not inconsistent with the opinion.   

Importance of case: Expert testimony must provide a legally sufficient foundation to support a Board's decision, especially in a case that almost completely hinges on competing expert witness testimony. 

7.
Lawrence Carter Agee, Plaintiff, v. United States Of America, Defendant.


United States Court of Federal Claims

2006 U.S. Claims LEXIS 221

July 28, 2006


This is a rather technical case in which Lawrence Carter Agee, a licensed doctor in the state of California, sought monetary and injunctive relief from the United States Court of Federal Claims after his licenses to practice medicine in California and Vermont were revoked.  Agee represented himself and claimed that the loss of his licenses was the result of acts by a Vermont Hospital, Fletcher Allen Health Care (FAHC) and the National Practitioners Data Bank (NPDB).  The jest of his claim was that FAHC created a document suggesting that Agee suffers from post traumatic stress symptoms, and needs six months of counseling.  That document was distributed by the NPDB, which ultimately led to Agee losing his medical licenses, employment, and professional reputation.


Agee first filed suit in the United States District Court for the Eastern District of California, seeking damages from the California Medical Board, the Vermont Medical Board, the NPDB and FAHC.  His claim was that the distribution of FAHC's report and the revocation of his medical licenses violated the Americans with Disabilities Act, the United States Constitution, and the California State Constitution.  The United States intervened and a federal magistrate dismissed the case for failure to state a claim upon which relief could be granted.  Agee then filed suit in the United States District Court for the District of Columbia against the Secretary of the Department of Health and Human Services and FAHC.  This suit was dismissed without prejudice due to his failure to comply with the district court's orders to serve a revised copy of his Complaint listing his full street address.


Agee then filed suit in the United States Court of Federal Claims.  Subject matter jurisdiction must first be addressed before a federal court can proceed to the merits of the case.  At issue is the Tucker Act, which confers jurisdiction upon the Federal Claims Court for cases in which a plaintiff has a claim against the United States for money damages.  In order to state a valid claim, the plaintiff must demonstrate to the court that the substantive law being relied upon for the claim mandates compensation from the Federal Government. 

The Federal Claims Court ruled that Agee's medical licenses were revoked by state agencies and that he failed to make an allegation that suggests that the states "were operating under the authority of the Federal Government in conducting the revocation proceedings."  Agee also requested in his prayer for relief reinstatement of his medical licenses.  The Federal Claims Court flatly denied his request.  The Federal Claims Court dismissed the entire action, finding no validity in the panoply of allegations made. 

Importance of case: The United States Court of Federal Claims must have subject matter jurisdiction in order to proceed with judicial review of a state agency decision.  In this instance, the loss of a state issued license was not a valid claim for money damages against the United States, and thus there was no subject matter jurisdiction.

8.
David A. Korch, P.T., Petitioner v. State Board Of Physical Therapy, Respondent.

Commonwealth Court of Pennsylvania

900 A.2d 941

March 27, 2006


In this case David A. Korch, a physical therapist, was discovered to have 89 patient medical files in his possession after he was permitted to resign from his position at Washington Hospital.  The Commonwealth of Pennsylvania filed a three count order to show cause alleging that Korch was subject to disciplinary action as a result of unprofessional conduct and for failing to conform to the minimal standards of acceptable and prevailing physical therapy practice.  Korch filed an answer and requested a hearing in front of the State Board of Physical Therapy (the Board).  The Board concluded "he committed unprofessional conduct and failed to conform to the minimal standards of acceptable and prevailing physical therapy practice by improperly removing patient records from his employer." The Board made the determination that these acts were actually part of the practice of physical therapy and would not fall under the category of administrative practice.  Korch was given a formal reprimand and a penalty of $1,000.00.  


On appeal, Korch asked the Commonwealth Court of Pennsylvania (the court) to review the Board's decision and determine whether it was "(1) erroneous as a matter of law; and (2) supported by substantial evidence."  Korch argues that the finding of unprofessional conduct must relate to the actual practice of physical therapy.  The court did not accept this argument and held that Korch's conduct could subject the Hospital to liability and jeopardize the level of patient care it provides.  The court affirmed the Board's ruling.  

Importance of case: The court was unwilling to hold that the unprofessional conduct of a licensee must relate directly to patient care.   This case illustrates the point that health care professionals can lose their license based on conduct that does not cause direct injury to patients. 

9.
Pardner Wynn, Appellant v. Jolene Earin, et al., Respondents.


Court of Appeals of Washington, Division Three


125 P.3d 236 (Wash. Ct. App. 2005)

The issue presented by this case is the use of information initially obtained by a mental health professional as part of marriage counseling that later became public through a custody proceeding.   In this case, the plaintiff went to see a mental health professional (the professional) for marriage counseling and assured him of confidentiality.   The plaintiff divulged personal information.  The plaintiff's wife also sought counseling from the professional.  Eventually, the plaintiff viewed the professional as sympathetic to his wife and stopped seeing the professional.  The plaintiff and his wife became embroiled in a bitter custody dispute and the court appointed a guardian ad litem for the children.  The professional spoke with the guardian ad litem about the plaintiff and then testified on behalf of his wife at the custody hearing, using personal information obtained through treatment of the plaintiff and without a written release. 

Generally, the common law doctrine of witness immunity protects a witness in a civil action from liability due to the substance of their testimony, even if erroneous or defamatory.    In this case, the plaintiff argued that the mental health professional was liable for her testimony because the Health Care Information Act is a statute that expressly provides for patients to sue for disclosures of health records unless there is an exception as provided for by the statute.  The defendant mental health professional argued that witness immunity is absolute and should be protected by the court in this case.  The court disagreed and held that witness immunity "does not apply to information acquired by a witness in a prelitigation confidential professional relationship that was formed for non litigation purposes." 

Importance of case: As part of the basis of its decision, the court cited cases in which parents hired a psychologist during custody proceedings to make a report to the guardian ad litem.  The court drew a distinction between information obtained in anticipation of litigation and information obtained before litigation is contemplated.  The key to this case is that the common law doctrine of witness immunity did not protect the mental health professional from liability after she disclosed information in the custody proceeding she obtained through treatment in violation Washington's Health Care Information Act and in violation of the professional standards of care. 
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